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APPELLANT’S REPLY ARGUMENT

Appellant's detailed recitation of all underlying facts of this case in her brief was
not gratuitous, nor unnecessary as Appellees urge this Court to believe. Rather, given
the peculiar nature of the underlying claims, the convoluted procedural history of this
case and Appellees’ continued, erroneous insistence that Appellants sought and
obtained an ex parte order from the trial court adding the Cr. 54 finality language, it is
important for this Court to understand all of the underlying facts of this case so that all

issues are in proper perspective.
As to the origin of the nunc pro func order, it bears repeating:

It is again important for this Court to note, Appellants did not seek the nunc pro tunc
order at issue in this appeal. Rather, as Appellant stated in her brief,

Before dismissing the corporate parties, the trial court had originally scheduled the
matter for trial on January 15, 2013. TR at 84-85. After the trial court dismissed all
corporate parties, counsel for Wright and counsel for Swigart, the only remaining
defendant, participated in pretrial discussions with the trial court relative to the trial date
and the impact the dismissals had upon it. During the discussions, the trial court
indicated that it had been and was its intention fo conserve time and effort by permitting
an appeal of the corporate dismissals to be finalized before it proceeded to trial against
the only remaining Defendant, Swigart. Counsel for the corporate defendants/appellees

were not involved in this pretrial conference because at that point, they had been
dismissed from the lawsuit.

On December 20, 2012, the trial court entered its sua sponte, nunc pro tunc order that
included the necessary finality language....In this Order, the frial court explained, “...the
court clearly envisioned that the appeal of the summary judgment and order overruling
the Plaintiffs Motion to Alter, Amend or Vacate the summary judgment would proceed to
a conclusion before trial on the claims against the individual, Russell A. Swigart."

Brief for Appellant, pg. 6. While counsel for Appellant may well have drafted the nunc
pro tunc order, he was instructed to do so at the trial court’s sua sponte request. This

is not a new, nor unauthorized practice of trial courts across the Commonwealth.



The only other issue raised by Appellees in their brief meriting reply is their new-
found, erroneous assertion that once Appellant's initial notice of appeal was filed, the
trial court lost jurisdiction to modify its August 31, 2012 order. Once this argument is
examined in detail, the only logical conclusion is that it actually presupposes the validity
of the initial Notice of Appeal, a conclusion Appellant accepts.

Consider this, if thé trial court actually lost jurisdiction upon the filing of
Appellant's first notice of appeal, as Appellees argue, then that notice of appeal had to
be effective and proper, because Appellant agrees that an effective and proper Notice
of Appeal would abrogate the trial court’s continuing jurisdiction. On the other hand, if
the initial notice of appeal was in fact, interlocutory and ineffective, as Appellees also
argue, then under existing Kentucky law the trial court enjoyed jurisdiction to properly
record and correct its intended actions by entering the order at issue in this appeal.
Either the initial Notice of Appeal was appropriate divesting the frial court of jurisdiction
to modify its previous order (and should not have been dismissed), or it was not,
wherein the trial court retained its authority to correct its record via a nunc pro tunc
order. Appellees cannot have it both ways.

Either way, however, the inescapable result in this appeal is that the trial court
had the authority to correct its own record by taking the actfion that it did under existing
Kentucky law rendering Appellants’ appeal to the Kentucky Court of Appeals timley and

proper. Therefore, the dismissal of Appellant's appeal was error, because the properly

entered, nunc pro func order related forward.



Wherefore, for all of the forgoing reasons, Wright respectfully requests this Court

to REVERSE the decision of the Court of Appeals permitting her o proceed with her

appeal on the propriety of the trial court's summary judgment dismissing the claims of all

corporate parties.
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